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           24 March 2006

Agenda Item No 18

Code of Conduct for Planning Committee Members and Officers

Report by Solicitor

	Summary:    The Planning Committee considered the proposed amendments to the Planning Committee Code of Conduct in the light of recent changes to the Committee Structure at its meeting on 3 February 2006 (Minutes at Agenda Item No 29).
Recommendations to Broads Authority from the Planning Committee:


(i) That the second paragraph of Part A Section 3 of the Code of Conduct be deleted and replaced with the paragraphs set out in Appendix 2 to the report to Planning Committee under a new section 4 headed “Predetermination”, the subsequent paragraphs to be renumbered.

(ii) That an amendment be made to (new) section 6 of Part A in the last paragraph to delete “for example by public attendance at the meeting”.

(iii) That the amended Code of Conduct for Planning Committee Members and Officers as set out in the Appendix be adopted.


1
Introduction

1.1
The Authority adopted the current version of its planning code of conduct in November 2004.  The second paragraph of Section 3 was adapted to take account of the decision of the High Court in Georgiou and for the sake of simplicity and safety recommended a complete separation between the consideration of development proposals by the Authority and the determination of the related applications in the Planning Committee.

1.2
Following the re-organisation of the Authority's Committee structure this division has been considered to have potential problems for the membership of the Planning Committee.

2.
Matters for Consideration

2.1
The Georgiou case highlighted that if, when considering a planning application in a committee of a local authority, a member comes to a decided view either in support of or opposition to an application, then that member will be unable to vote in a planning committee which is determining the application.

2.2
However the case does not prohibit dual membership of the Planning Committee and other committees (and the Code of Best Practice has never prevented this).  Further, the case does not necessarily prohibit discussion by members on planning applications at the Navigation Committee or at the Full Authority before they are considered by the Planning Committee, provided that care is taken.

2.3
If members wish to participate at the Planning Committee they must avoid actively campaigning for a particular outcome of the planning application or making any unqualified statements of support or opposition or indeed say anything which would lead the public to conclude the member had already made up their mind on the application.  Any public statements made by members must be stated to be subject to an open minded consideration of the application when it is before the Planning Committee.

2.4
These safeguards are incorporated in the proposed new paragraph to the Planning Code of Conduct. 

3.
Conclusion

3.1
The Planning Committee considered the above matters and the proposed changes at its meeting on 3 February 2006 (See Minute 78 at Agenda No. 29)  and recommended that these be adopted as set out in the Appendix.  The changes are highlighted in italics.

Background papers:
Code of Conduct for Planning Committee Members and Officers

Author:
Chris Brown/Sandra Beckett

Date of report:
7 March 2006


APPENDIX 

Broads Authority Code of Conduct

for Members on Planning Committee and Officers.

The Status of The Code

The aim of the Code of Conduct is to give clear guidance to Broads Authority Members and officers who become involved in operating the planning system and to ensure the public have confidence that decision making is open and fair.

The successful operation of the planning system by the Broads Authority relies on mutual trust and an understanding of Members’ and Officers’ respective roles.   It also relies on each ensuring that they act in a way which is not only fair and impartial but is also clearly seen to be so.

This code is supplementary to the Authority’s "Code of Conduct for Members" and the rules on the Declaration Of Pecuniary Interests.

The code covers:

Part A Members and Officers

1
The role and conduct of Members and Officers

2
Development proposals submitted by Members and Officers

3
Broads Authority’s own development

4
Pre and post application discussions

5
Decisions contrary to officer recommendations and/or the development plan

Part B Members

6
Training

7
Declaration and registration of interests

8
Delegated decisions

9
Lobbying of and by Members

10
Public speaking at Planning Committee

11
Committee site visits

12
Regular review of decisions

Part C Officers:

13
Officer reports to committee

14
Complaints and record keeping

Failure to follow recommendations contained in this code could be taken into account in investigations into allegations of maladministration and might also indicate a breach of the Members Code of Conduct. 

Part A Members and Officers

1.
The role and conduct of Members and Officers
Members and Officers have different, but complementary, roles:

· All officers and advisors acting on behalf of the Authority are expected to follow their appropriate code of professional conduct.

· Members are expected to follow the Authority’s Code of Conduct for Members (appended).

· Members will take due note of officers’ recommendations but it is Members of the Authority who take decisions.   Members must represent the interests of the Broads as a whole taking decisions based firmly on policies of the development plan unless other material considerations indicate otherwise.

2.
Development proposals submitted by Members and Officers
The Broads Authority recognises that proposals by serving and former Members and officers and their close friends and relations could easily give rise to suspicion of impropriety.   In order to ensure that applications are handled in a way which gives no grounds accusations of favouritism:

· The Authority’s Solicitor will be informed of such proposals.

· Such proposals will be reported to the Planning Committee and not be dealt with under delegated powers.   As part of the report, the Solicitor will confirm whether the proposal has been processed normally.

· Serving Members of the Authority who act as paid agents for people pursuing a planning matter or who submit planning proposals in their own right must play no part in the decision making process for that proposal.

· A member has a prejudicial interest in their own application (and those made by friends and family) and must withdraw from the meeting.   The Members Code also provides that they shall not improperly influence the decision, although this does not prevent them from explaining or justifying the proposal to Officers.

· Members of the Planning Committee who serve on bodies which make or initiate or who are otherwise closely associated with applications to the Planning Committee (or who have family members who do or are so) must declare that fact and withdraw from the meeting.

3.
Broads Authority’s own development
Proposals for the Broads Authority’s own development will be treated in the same way as those of a private developer.   In the interests of openness and taking into consideration the environmental sensitivity of the Broads, there is no provision for delegated approval.

4.
Predetermination                                                          (*Insertion)

Members sitting on another Committee of the Authority at which a planning application is under discussion should avoid unqualified expressions of support or opposition which might lead an informed member of the public to think that they will not be able to have an open mind when the application comes to the Planning Committee.  If members do wish to participate and vote at full Authority or the Navigation Committee and at Planning Committee, members must declare at full Authority and the Navigation Committee:

(a)
That they understand that they are considering the proposals within the remit of the full Authority or the Navigation Committee and not coming to a decision on all, nor even necessarily any, of the matters which are material to a planning application.

(b)
Notwithstanding participation in debate or voting at full Authority or the Navigation Committee they will when the matter comes before the Planning Committee consider any planning application afresh and take into account any representations for and against the proposal in the light of up to date circumstances.

Any member who is unable to consider the proposal afresh at the Planning Committee or who has publicly campaigned for as particular outcome (see paragraph 9) should withdraw from the item at the Planning Committee.

5.
Pre and post application discussions
Discussions between an applicant and the Authority can be of considerable benefit and are encouraged by government.   The following guidelines should be followed:

· Members should advise applicants to contact the district planning officer for further guidance.

· Members and Officers should clarify at the outset that discussions will not bind the Authority to making a particular decision.

· No views will be expressed on the outcome of the application since not all information will be to hand, neither will consultation have taken place.
· Advice should be consistent and based on the development plan and material considerations.

· Advice should be, and be seen to be, impartial.

· A written note should be made of all meetings and telephone discussions.

· Applicants should be met on Authority or District Council premises except in exceptional cases and other than for site familiarisation purposes.

These guidelines apply also to meetings to discuss planning applications called by third parties attended by Members or officers, including parish council meetings.

6.
Decisions contrary to officer recommendations and/or the development plan
The law requires that where the development plan is relevant, decisions should be taken in accordance with it unless material considerations indicate otherwise.

All applications which are not in accordance with the plan must be advertised in accordance with statutory procedures.   If it is intended to approve such an application:

· material considerations must be clearly identified;

· reasons for overriding the development plan clearly demonstrated in the committee report;

· referral to the Secretary of State considered.

If the planning committee makes a decision contrary to the officers recommendation:

· a detailed minute of the reasons should be made and kept on the application file;

· the officer should have the opportunity to explain the implications of the contrary decision;

· appropriate conditions or reasons for refusal should be agreed at that committee meeting;

· the Solicitor or their representative should ensure that procedures have been properly followed.

In the case of applications where there are adverse policy implications, when new issues are raised on the day of the committee, or if Members are under undue pressure,(** for example by public attendance at the meeting), the application will be deferred at the discretion of the Chair of the committee.   This will allow additional advice to Members to be compiled.

**delete

Part B Members

7.
Training
All Members of the Authority’s Planning Committee are required to participate in training in the planning system as it applies in the Broads either before serving on the committee or as soon as possible after their appointment.

Regular update briefings will be provided as appropriate.

8.
Declaration and registration of interests
The provisions of the Members Code of Conduct relating to personal and prejudicial interests are reproduced at Appendix 1 to this code.

All personal interests in a matter before the Planning Committee must be disclosed to the meeting.

Having made this disclosure the member then needs to consider whether the personal interest is a prejudicial one.   A prejudicial interest is one which a member of the public with knowledge of the relevant facts would reasonably regard as so significant that it is likely to prejudice the member's judgement of the public interest.   A member who has such an interest must not participate in a discussion on the matter and must withdraw from the room and must not seek improperly to influence a decision on the matter.

Interests will be declared at the start of each Planning Committee meeting.

9.
Delegated decisions
Members may request within 7 days of the publication of the Authority’s weekly list of planning applications that any application with a wider public interest be placed before the committee for decision.

10.
Lobbying of and by members

Lobbying of Members is a normal and perfectly proper part of the political process.   However, lobbying can lead to the impartiality and integrity of a Member being called into question.   If a Member is approached, they should:

· listen but not express views or opinions on any application nor negotiate;

· refer the lobbyist to a professional officer or meet the lobbyist in the presence of an officer;

· confirm they will only be able to make a decision after having heard all the relevant evidence and arguments at committee;

· in any reply to a letter either supporting or opposing an application, explain their neutral position and pass any relevant written information to officers for the file;

· before speaking at Planning Committee, declare attendance at an informal site visit or a meeting on an application or other planning issue in the company of an applicant or consultee;

· if a member has gone public in support of a particular outcome or campaigned actively for it they may well have pre-determined the issue and should withdraw from discussion of the item.

The making of statements to the press expressing a desired outcome for the application could also amount to pre determination which would require the member to withdraw from the meeting

In addition, Members shall not put pressure on officers for a particular recommendation

11.
Public speaking at Planning Committee

Public speaking will be allowed in accordance with the agreed protocol.

At the beginning of each meeting the Chair should reiterate the procedures and guidelines to be applied for public speaking.

12.
Committee site visits
Committee site visits will be held where the expected benefit is substantial.   Reasons could include: the impact of the proposed development being difficult to visualise, comments of the applicant and objectors cannot be expressed adequately in writing and a site visit would demonstrate to the public or the applicant that Members have listened to their argument, or the proposal is particularly contentious.   The reason for holding a site visit will be minuted.

Site visits will be held in accordance with the agreed protocol.

13.
Regular review of decisions
The planning committee will regularly review decisions to ensure quality and consistency of decision making across a range of categories of applications.   The committee will subsequently decide whether there is a need to review any policies or practices.

14.
Consultation


Where a member of the Committee serves on a parish, town, district or county council which has commented on an application before the Committee, provided the member has not come to a final view on all the relevant matters before the Committee then the member should declare an interest but may take part in the determination.  If the member has participated in a meeting on the application at parish, town, district or county level the member should not cast a vote at that meeting and have it minuted that they have not come to a final conclusion on the application.


Where however such members have already decided in their own minds how  the application should be decided then they must declare an interest and not take part in the determination and withdraw from the meeting.

15.
Gifts and Hospitality
The Members Code of Conduct requires any member receiving any gift or hospitality in their capacity as members over the value of £25 to provide within 28 days of its receipt written notification of the details to the monitoring officer.

The Members Code provides that a member should treat with extreme caution any offer or gift, favour or hospitality which is made to a member personally.  In this respect the person or organisation making the offer may be doing, or seeking to do, business with the Authority, or may be applying to the Authority for planning permission or some other kind of decision.   Gifts or hospitality includes any opportunity to acquire goods or services at a price or on terms at which they are not readily available to the general public.
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